
Paul Nicholas Boylan, Esq. 

January 7, 2025 

Hon. Jim Humes, Presiding Justice 
Hon. Monique Langhorne Wilson, Associate Justice 
Hon. Elizabeth M. Hill, Associate Justice Pro-Tern 
California Comt of Appeal 
First Appellate District, Division 1 
350 McAllister Street 
San Francisco, CA 94102 

RE: Mendonca v. Wolff, Case Nos: A l  69030, Al69031 

P.O. Box 719 
Davis, CA 95617 

Phone: 5304001653 
Fax: 877 400 1693 

Email: pnboylan@gmail.com 

Request To Publish Opinion per Cal. Rules of Court, Rule 8.1120 

Dear Honorable Justices: 

Pursuant to California Rules of Court, Rule 8.1120, Defendants/Respondents Sharon Wolff 
and Steve Wolff (the "Wolffs") respectfully request this Comt order published its recent 
unpublished opinion in Mendonca v. Wolff, Case Nos. A169030, A169031 (the "Opinion"). 1 

A copy of the Opinion is attached as Exhibit 1. 

Respondent's Interests In the Opinion: 

The Wolffs own and operate the Rio Dell Times, a small online news media outlet that 
focuses on news pertaining to Humboldt County, including the operation of Humboldt 
County courts, and focuses on issues related to the elderly and the conservatorship system. 
The Wolffs are advocates for the rights of journalists and free speech. They are currently 

Plaintiffs/ Appellants Chris Hamer ("Hamer") and Royce Mendonca ("Mendonca") 
appealed the trial court's order granting the Wolffs' motion for attorneys fees in two 
petitions filed in probate comt, one brought on behalf of Ron Keller's estate, and the other 
brought on behalf of Barbara Keller's estate, but identical in all other respects. This Court 
consolidated both appeals. 
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nominated for the Society of Professional Journalist’s 2025 James Madison Freedom of 
Information award. 
 
The Wolffs believe that journalism and news reporting embodies the exercise of free speech 
and the right to petition for the redress of grievances. They believe that the exercise of these 
rights is important to California’s democratic form of government, and that strategic 
lawsuits against public participation (SLAPPs) are the most pressing problem journalists 
face, especially independent journalists, or those associated with small news media outlets 
that lack the financial resources needed to defend against SLAPPS.  
 
The Wolffs believe that publishing the Opinion will protect journalists and small news 
media outlets like themselves from SLAPPs by providing guidance to attorneys tempted to 
cross the line from objective advisor and advocate to a real party in interest with a 
beneficial interest in their client’s lawsuits.  As the operators of a news media outlet that 
reports on issues pertaining to the conservatorship system, the Wolffs believe that 
publishing the Opinion will help protect elderly, disabled conservatees and the proceeds of 
their estates. 
 
Summary of the Opinion: 
 
The Opinion manifests a number of findings that are weighty enough to justify publication. 
However, the issue of whether or not an attorney can be jointly and severally liable with 
their client for fees and costs is perhaps the most important issue the Opinion decides, 
having wide-ranging, statewide impact beyond California’s anti-SLAPP statute. 
 
Plaintiffs/Appellants argued that when the trial court granted the Wolffs’ fee motion and 
specifically found Mendonca and Hamer (Mendonca’s attorney) jointly and severally liable, 
the trial court erred because neither Mendonca nor Hamer was expressly named as a party, 
and, per the holding in Moore v. Kaufman (Moore) (2010) 189 Cal.App.4th 604, 614 
(“[S]ection 425.16 does not authorize an award of attorney fees against a party's attorney…. 
Numerous cases have affirmed mandatory attorney fee awards to defendants under Section 
425.16, but no case mentions such an award being granted against a plaintiff's attorney…”) 
the trial court could not order Hamer to pay fees. 
 
The Court's opinion clarifies Moore as it applies to Code of Civil Procedure § 425.16 by 
recognizing Moore’s holding as the general rule, but articulating an exception to the general 
rule when an attorney is the real party in interest in a legal action because the attorney has a 
beneficial interest in the outcome of the action. (Opinion, page 8.) 
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Reasons to Publish the Opinion: 
 
An opinion "should be certified for publication in the Official Reports if the opinion” 
satisfies any of the nine separately listed criteria in California Rules of Court, Rule 
8.1105(c). The Opinion squarely satisfies the following five criteria described in Rule 
8.1105(c). 

 
1. The Opinion establishes a new rule of law. (Rule 8.1105(c)(1).) 

 
No prior California opinion, published or unpublished, addresses or discusses a real party in 
interest exception to Moore’s general rule. Consequently, the Opinion establishes a new 
rule of law. 
 
2. The Opinion applies an existing rule of law to a set of facts significantly different 

from those stated in published opinions. (Rule 8.1105(c)(2).) 
 
The Opinion applied Moore’s general rule to a set of facts significantly different from the 
facts stated in Moore, or any published or unpublished opinion. 
 
3. The Opinion explains an existing rule of law. (Rule 8.1105(c)(3).)   
 
The Opinion explains multiple existing rules of law, including, but not limited to: the 
procedural steps associated with challenging a lawsuit as a SLAPP, including explaining  
the effect of dismissing a lawsuit before an anti-SLAPP special motion to strike has been 
heard and decided; although Ketchum v. Moses (2001) 24 Cal.4th 1122. 1131, states that 
Section 425.16 imposes litigation costs “on a party” (emphasis original) who files the 
SLAPP, the Opinion explains that a real party in interest, even if not named in the 
complaint’s caption, is a party to that action; a petition in probate can state a cause of 
action under the anti-SLAPP statute, and, because the probate petitions were brought to 
vindicate Hamer and Mendonca’s interests, they were real parties in interest; the 
Opinion explains that bringing an action in probate that retaliates against an exercise of 
protected speech is an abuse of the judicial system the anti-SLAPP statute is designed to 
prevent; and explains how “de novo review” works. 

 
4. The Opinion advances a clarification and construction of a provision of a statute.  

(Rule 8.1105(c)(4).) 
 

Moore’s general rule is based, in part, on that court’s determination that Code of Civil 
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Procedure § 425.16 does not expressly allow an attorney fee award against an attorney 
because Section 425.16 does not expressly “authorize an award of attorney fees against a 
party's attorney…” (Moore, supra,189 Cal.App.4th at 614) (emphasis original). The 
Opinion clarifies Moore’s construction of Section 425.16 to allow Section 425.16 to shift 
fees to an attorney when that attorney is a real party in interest.  
 
5. The Opinion involves a legal issue of continuing public interest. (Rule 8.1105(c)(6).)   
 
As Section 425.16(a) states, it embodies the legislative intent of protecting the public’s 
constitutional rights of freedom of speech and petition for the redress of grievances. The 
Opinion vindicates these important public rights. The denial of protected constitutional 
rights is a matter in which the public is always interested.  (Memphis Planned Parenthood, 
Inc. v. Sundquist (6th Cir. 1999)184 F.3d 600, 604.) 
 
The Opinion also addresses how our society should properly care for our vulnerable elderly 
citizens under the care of conservators, with conservatee estate proceeds needing protection 
against misuse – a legal issue of increasingly important continuing public interest. 
 
At all times relevant Ron and Barbara Keller were, and are, elderly conservatees suffering 
from dementia, living in a care facility. The Opinion recognizes that they were not defamed 
and were not involved with Hamer and Mendonca’s defamation claims (Opinion page 10.) 
Yet Hamer and Mendonca brought their personal defamation claims in the Kellers’ names, 
and attempted to shift responsibility to pay the fee award from themselves to the Kellers 
and finance the lawsuits with proceeds from the Keller estate. 
 
In response, the Opinion expressly states “Ordering Mendonca to pay the awarded fees in 
his capacity as conservator - and thus from the Kellers' estate(s) - would not further the 
purpose of the anti-SLAPP statute nor would it comport with the functions of a probate 
conservator”( Opinion, page  11) and further stated that Hamer and Mendonca’s 
attempts to use the Kellers to shield themselves from liability “should not shield [Hamer 
and Mendonca] from having to pay attorney fees to the prevailing defendants pursuant 
to section 425.16”). (Opinion, page 12.) 
 
Although these findings comport with common sense, they are, in combination with 
each other, new to California jurisprudence, both clarifying and restating existing law 
and reaching out to protect our most vulnerable citizens. These findings should not be 
hidden within the mass of unpublished appellate decisions, but should join the ranks of 



California Court of Appeal  
First Appellate District, Division 1  
RE:  Mendonca v. Wollf, Case Nos: A169030, A169031; Request To Publish Opinion 
January 7, 2025 
Page 5 

published decisions that provide guidance and instruction to attorneys and trial courts 
throughout California. 

Conclusion: 

Only one of Rule 8.1105’s criteria is enough to justify if not require publication.  In this 
case, the Opinion satisfies at least five of Rule 8.1105’s nine criteria.  The Court’s opinion 
in this case is an important, well-reasoned, far-reaching appellate opinion that addresses 
many pressing issues of increasing public interest and concern. 

For the foregoing reasons, Defendants/Respondents Sharon and Steve Wolff request 
publication of the Opinion. 

Sincerely, 

PAUL NICHOLAS BOYLAN 

Paul Nicholas Boylan 
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PROOF OF SERVICE 

I, Paul Nicholas Boylan declare: 

I am over 18 years of age. I am employed in Yolo County and my business address is POB 
719, Davis CA. 95617.  On January 7, 2025, I mailed a copy of a letter entitled: 

Mendonca v. Wolff, Case Nos: A169030, A169031 
Request To Publish Opinion per Cal. Rules of Court, Rule 8.1120 

to each of the following persons below: 

☒ BY EMAIL OR ELECTRONIC DELIVERY VIA TRUEFILING:

Chris Hamer 
STOKES, HAMER, KIRK, EADS 
& FIRPO, LLP 
381 Bayside Rd., Ste. A 
Arcata, CA 95521 

   COURT CLERK  
   Supreme Court of California 350 
   McAllister Street  
   San Francisco, CA 94102-4797 

☒ BY UNITED STATES MAIL: I placed the envelope for collection and mailing,
following my ordinary business practices.  I am readily familiar with the business
practice for collecting and processing correspondence for mailing.  On the same day
that correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a sealed
envelope with postage fully prepaid.

Humboldt County Superior Court 
825 5th St,  
Eureka, CA 95501 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct and that this proof of service was executed on January 7, 2025,  
in Davis, California. 

 Paul Nicholas Boylan     
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As to step one, the court concluded the Wolffs' statements constituted 

protected activity pursuant to section 425.16, subdivision (e). As to step two, 

the court concluded Mendonca and Hamer could not establish a reasonable 

probability of success on the merits of the petition because they "did not have 

standing to bring the petition in the conservatorship matter." The court cited 

authority stating, " '[E]very action must be prosecuted in the name of the real 

party in interest,' " that" 'the person or entity possessing the right sued upon 

is the real party in interest,' " and that a "plaintiff that is not a real party in 

interest lacks standing to sue." Based on the petition, the court concluded 

that Mendonca and Hamer-not the Kellers-were the persons alleged to 

have been damaged by the Wolffs' activities. Therefore, Mendonca and 

Hamer "possessed the right to sue, not the Kellers." 

Because the probate court concluded the Wolffs' would have prevailed 

on their anti-SLAPP motion, it found they were entitled to attorney fees 

pursuant to section 425.16, subdivision (c). The court determined Mendonca 

and Hamer were the real parties in interest and were jointly and severally 

liable for the attorney fees owed to the Wolffs, and it ordered Mendonca and 

Hamer to pay $53,445.34 in attorney fees. The order stated, "Neither Ronald 

Wayne nor Barbara Lynn Keller, nor their estate, are liable for the attorney's 

fees ordered by this motion." 

In July 2023, Mendonca, personally and as conservator, and Hamer, 

personally, filed a "notice of intention to move to set aside and vacate order 

and enter another different order" pursuant to sections 663 and 663a. 

(Capitalization and boldface omitted.) Relying on Moore v. Kaufman (2010) 

University (2017) 2 Cal.5th 1057, 1061.) If the plaintiff cannot make this 

demonstration the court will strike the claim. (Wilson v. Cable News 

Network, Inc. (2019) 7 Cal.5th 871, 884.) 

5 



189 Cal.App.4th 604 (Moore), they argued the probate court could not award 

attorney fees against them because Mendonca was not a party to the action 

in his personal capacity and Hamer was not a party at all. Therefore, they 

argued the attorney fees order was void to the extent it determined they were 

the real parties in interest and ordered them to pay the attorney fees. The 

Wolffs opposed. After a hearing, the probate court issued an order denying 

the motion to set aside and vacate its attorney fees order. The court 

concluded both that the motion was untimely and that the court's 75-day 

jurisdiction period to entertain the motion had expired. The court also 

informally "express[ ed] its opinion" that it would deny the motion if it could 

consider the merits. The court reasoned that Mendonca and Hamer "made 

themselves the real parties in interest" for the petition and the anti-SLAPP 

motion and they "are therefore parties" under section 425.16 for purposes of 

awarding attorney fees. 

Mendonca and Hamer filed a notice of appeal, appealing both the order 

on the motion for attorney fees and the order on the motion to set aside and 

vacate the fee order. 

II. DISCUSSION

Mendonca and Hamer argue the probate court's order awarding 

attorney fees against them personally is void because they are not parties to 

the conservatorship proceeding. We disagree. 

A. Motion for Attorney Fees

The anti-SLAPP statute mandates that "a prevailing defendant on a 

special motion to strike shall be entitled to recover that defendant's 

attorney's fees and costs." (§ 425.16, subd. (c)(l).) "The determination of the 

legal basis for an award of attorney fees is a question of law, which we review 

6 



          

      

          

          

            

              

            

             

      

          

           

           

            

                

             

            

            

             

              

             

            

           

            
              
           
          

              
             
           

 



award against a losing plaintiff is mandatory, the court retains discretion to 

grant an award against the plaintiffs attorney as well." (Id. at p. 615.) 

Moore is not directly on point with the unusual circumstances 

presented here. Unlike in Moore-a standard civil lawsuit-this is not a 

situation where Hamer merely drafted and filed a pleading for her client. 

(See Moore, supra, 189 Cal.App.4th at p. 607.) Here, the petition was filed to 

benefit Mendonca and Hamer personally. The probate court did not order 

Hamer to pay the awarded fees merely in her role as Mendonca's attorney. It 

did so because it found Hamer to be a real party in interest. Mendonca and 

Hamer focus on language in Ketchum and Moore regarding parties and 

nonparty attorneys. They argue that Mendonca and Hamer are not parties to 

the conservatorship proceeding in their personal capacities and, therefore, 

the court could not order them to pay attorney fees. We disagree. 

The petition is a cause of action under the anti-SLAPP statute. (See 

§ 425.16, subd. (b)(l); see also Baral v. Schnitt (2016) 1 Cal.5th 376, 395

["allegations of protected activity that are asserted as grounds for relief' 

constitute "a 'cause of action' " under the anti-SLAPP statute (italics 

omitted)].) Mendonca and Hamer, as individuals, brought the cause of action 

and requested relief from the trial court. They are, therefore, parties under 

the anti-SLAPP statute. (See § 425.16, subd. (b)(l) [a "cause of action . . .  

shall be subject to a special motion to strike, unless the court determines that 

the plaintiff has established that there is a probability that the plaintiff will 

prevail on the claim"].) Whether we call Mendonca and Hamer plaintiffs, 

parties, or real parties in interest, see discussion post, they are parties to the 

petition. 

Further, the probate court concluded, and we agree, that Mendonca 

and Hamer are the real parties in interest to the petition. Section 367 states, 
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WE CONCUR: 

HUMES, P. J. 

HILL, J.* 

A169030, A169031 

Mendonca v. Wolff 

LANGHORNE WILSON, J. 

* Judge of the Superior Court of California, County of San Mateo, 

assigned by the Chief Justice pursuant to article IV, section 6 of the 

California Cons ti tu tion. 
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